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DECI S| ON
HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed by
Barbara C. Abbot (Abbot) and Yvonne M Caneron (Caneron) to a
proposed deci sion, issued 'by a PERB adm nistrative |aw judge
(ALJ). Abbot and Caneron filed two unfair practice charges

agai nst the San Ranon Vall ey Education Association, CTA/ NEA



(SRVEA) alleging, inter alia, that SRVEA interfered with the

- right of Abbot and Canmeron to refrain from organizati onal
activity, thereby violating section 3543.6(b) of the Educati onal
Enploynént Rel ations Act (EERA).! Specifically, SRVEA is alleged
to have deducted agency fee paynents from nonnenbers w thout
following the constitutional requirements set out by the United

States Suprene Court in Chicago Teachers Union v. Hudson (1986)

475 U.S. 292 (Hudson).

The Board, based on a review of the entire record, including
the stipulated issues, the exceptions filed by Abbot and Caneron
and SRVEA's response thereto, affirms in part and reverses in
. part the proposed decision, in accordance with the discussion

bel ow.

SUVVARY OF THE FACTS
SRVEA is an affiliated local of California Teachers
Associ ation (CTA) and National Education Association (NEA),

serving as the exclusive representative of certificated enployees

'EERA is codified at Governnment Code section 3540 et seq.
‘Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.6 states, in pertinent
part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, -restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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in the San Ranon Unified School District (District). As the
result of a bargaining agreenent between SRVEA and the District,
SRVEA was permtted to collect nonnmenber, agency fees (or

organi zational security fees) through a payroll deduction

mechani sm? For the 1986-87 school year, the tine period for

’EERA section 3540.1(i)(1)(2) states:

(i) "Oganizational security" means either
of the follow ng:

(1) An arrangenent pursuant to which a
public school enployee nmay deci de whether or
not to join an enpl oyee organi zati on, but
which requires himor her, as a condition of
conti nued enploynent, if he or she does join,
to maintain his or her nenbership in good
standing for the duration of the witten
agreenent. However, no such arrangenent
shal | deprive the enployee of the right to
termnate his or her obligation to the

enpl oyee organi zation within a period of 30
days following the expiration of a witten
agr eenent .

(2) An arrangenent that requires an

enpl oyee, as a condition of continued

enpl oynent, either to join the recogni zed or
certified enpl oyee organi zation, or to pay
the organi zation a service fee in an anount
not to exceed the standard initiation fee,
periodi ¢ dues, and general assessnents of the
organi zation for the duration of the
agreenent, or a period of three years from
the effective date of the agreenent,

whi chever cones first.

California Education Code section 45061 states, in pertinent
part: '

The governing board of each school district
when drawi ng an order for the salary or wage
paynent due to a certificated enpl oyee of the
district shall, wth or without charge,
~reduce the order for the paynent of service
fees to the certified or recognized

organi zation as required by an organi zati ona
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whi ch the collection procedures are at issue, SRVEA collected

-agency fees -from approxi mately 100 nonnenbers. The agency fee

anounts obtai ned through the payroll deductions were equal to

SRVEA nenbershi p dues and anounted to $411 per person. SRVEA

all ocated the dues and fees as foll ows: (1) $90 per year to

SRVEA;, (2) $250 per year to CTA; and (3) $71 per year to NEA
Following the United States Suprene Court decision in

Hudson, CTA inplenented new agency fee collection procedures,

whi ch provided for an annual notice to nonnenbers descri bing:

(1) an outline of CTA's collection and refund procedure; (2) the

- estimated amounts of chargeabl e and nonchargeabl e expenditures;?

security arrangenent between the exclusive
representative and a public school enployer
as provided under Chapter 10.7 (commencing
wth Section 3540) of Division 4 of Title 1
of the Governnent Code. However, the

organi zational security arrangenent shall
provi de that any enployee nmay pay service
fees directly to the certified or recognized
enpl oyee organization in lieu of having such
service fees deducted fromthe salary or wage
order. .

3" Char geabl e expenditures" are those fair-share fees that

must be paid by public enployees who decline to becone nenbers of
their designated exclusive bargaining representative that

i nclude not only the direct costs of
negotlatlng and adm nistering a collective
bargai ning contract and settling grievances
and di sputes, but also the expenses of
activities or undertakings normally or
reasonably enpl oyed to inplenent or
effectuate the duties of the union as the
excl usive representative of enployees in the
bargai ning unit.

(Qunero v. Public Enploynent Rel ati ons Board
(1989) 49 Cal.3d 575, 588, citing Ellis v. Railway
Cerks (1984) 466 U. S. 435, 448.)
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(3) the procedure for obtaining a reduction for the nonchargeabl e
anounts; and (4) the procedure for challenging CTA s estimated
anounts before a neutral arbitrator. The collection procedures
al so included an option for local affiliates to adopt CTA s |
‘chargeabl e percentages as their own. Any local that did not use
t he CTA chargeabl e percentage was required to provide its own
notices and hearings relating to local fees. For the 1986-87
school year, SRVEA chose to use CTA' s chargeabl e percentage as
its own. Thus, CTA would provide for the entire hearing should
any nonnenber fromthe District challenge SRVEA s agency fee
estimation. Additionally, the plan provided for 100 percent of
--the nonnenber fees collected to be set aside in an independently
managed, interest-bearing escrow account pending resol ution of
fee payers' objections by an inpartial decision maker.

In order to conply with Hudson, CTA provided an audit report
of its agency fee calculations. The audit perfornmed by the
~accounting firmof Ernst & Winney was a review based on CTA' s
~own allocation of its estimated costs, which in turn was based
upon staff activity reports using a conputerized coding system
Staff tinmesheets were filled out and coded according to a |ist,
predeterm ned by CTA, of stéff's chargeabl e and nonchar geabl e
activities. A separate calculation was nade of expenditures for.
managerial, clerical and support operations because these
functions generally served departnents throughout CTA. These

calcul ations were then allocated according to the percentages



W thin each departnment in proportion to the chargeabl e and
nonchar geabl e categories as adopted by each departnent.

Prior to conpiling the review of agency fee expenditures,
CTA's underlying financial statenents were also audited by Ernst
& Wi nney. However, even though sanple reliability testing was
performed by the auditors on the underlying activity reports
submtted by CTA, a formal audit of the estimated chargeable
expendi tures was not acconplished. This was because of the many
| egal uncertainties regarding determ nation of what is chargeable
and, thus, retainable by the exclusive representatives. The |
review, instead, determ ned whether or not the historical costs
incurred by CTA, and the tinme-tracking information obtained from
-sel ected enpl oyees, provided a reasonable basis for CTA' s
cal cul ation of the percentages of chargeabl e and nonchargeabl e
expendi t ur es.

On Cctober 13, 1986, CTA distributed its notice and

' acconpanyi ng supporting docunents to-agency fee payers throughout

- the state.. In that notice, agency fee payers were infornmed that
all participating |ocal CTA chapters woul d adopt the chargeable
percentage figure (84.9% of CTA as their own. The docunentation
i ncl uded: (1) both CTA's and NEA s explanations of the method
used for cal culating chargeabl e and nonchargeabl e expenditures;
(2) estimates of the budgets for the 1986-87 school year; and:(3)
copies of NEA's (but not CTA's) audited expenditures for the
1984-85 school year. SRVEA, in electing to utilize the |oca

presunption option of CTA's procedures, provided no supporting



financial information of its own |ocal expenditures. In m d-

' Decenber 1986, CTA numiled the auditor's review of CTA's

char geabl e and nonchar geabl e expenditures for the 1985-86 year
and the estinmated expenditures for the 1986-87 year to fee payers
who had requested arbitration.

Bet ween Novenber 13 and Decenber 12, 1986, CTA sent a refund
paynment of approximately $73 to the majority of all those fee
payers requesting a refund, but not arbitration. For the
enpl oyees of the San Ranon Valley Unified School District, out of
the $441 for the 1986-87 school year, the refund equated to
approxi mately $14 from SRVEA, $43 from CTA, and $16 from NEA. *
Fee payers, including Abbot and Caneron, who chall enged the
estimated percentage by requesting a refund and an arbitration
hearing received no anount from CTA until the conclusion of the
arbitration in June 1987. Al though CTA deposited all fees
collected in segregated bank accounts, these accounts were not
i ndependent|ly managed. The accounts were controlled exclusively,
by CTA. Additionally, CTA withheld and deposited the fees
designated for both itself and NEA SRVEA utilized the sane type
of banking arrangenent, but had nerged its regul ar operational
account with its agency fee account from August 1986 until
February 1987. In February 1987, SRVEA established a separate

fund at CTA' s direction.

“These figures represented the anount of refund due an
objecting fee payer for -the entire school year. Thus, objectors
were provided a future advanced reduction on nonthly anounts yet
to be collected.



The parties stipulated in the hearing before the ALJ that
Abbot and Caneron had received the Cctober 13 notice wth
acconpanying nmaterials, as well as the "audited" materials that
were distributed in Decenber. Abbot and Caneron had filed tinely
objections with CTA, and subsequently received notification of
arbitration procedures and hearing schedules as outlined by the
American Arbitration Association (AAA) Special Rules for
Resol vi ng Agency Fee Di sputes. Abbot and Caneron did not
participate in the arbitration hearing, however, such persona
participati on was not necessary under AAA rul es.

Under the AAA rules, agency fee arbitrators were sel ected by
AAA, but were paid by CTA. Oher AAA rules permtted: (1)
representation of individual objectors by counsel; (2) hearing
date notices provided to all objectors; (3) the right to a
stenographic record; and (4) the opportunity to challenge the
arbitrator for bias. The arbitration, which consolidated al
objections in a single hearing, was conducted over 13 days
bet ween January and April 1987. The arbitrator's decision issued
in June 1987. Before and during the arbitration hearing, the
participants raised objections to the hearing schedul e, the
arbitration | ocation at CTA headquarters in Burlingane, and

al | eged bias of AAA in general.®

®The arbitrator eventually scheduled the entire hearing on
normal wor kdays. He had attenpted to get the parties to agree to
sone weekend and holiday hearing dates early in the process, but,
due to a nunber of protests from sone agency fee chall engers, he
was unsuccessful .



The arbitrator's decision included a review of chargeable
expendi tures for NEA, CIA, and seven local affiliates, including
SRVEA. In his decision, the arbitrator approved the procedures
utilized by CTA and NEA, including the use of the |oca
presunption. Even though the actual proof of SRVEA's
expendi tures showed a higher chargeabl e percentage than the
percent age used by CTA, SRVEA was not permtted to use the higher
figure later as that would, in the arbitrator's opinion, work as
a penalty against objecting fee payers. However, he made slight
~adjustnments to NEA's projected figures for 1986-87, fromthe 81.6.
percent estimated chargeabl e expenses to 75.53 percent properly
chargeabl e to objecting fee payers.

Prior to the presentation of evidence in the hearing before
the ALJ, the parties stipulated to the issues to be tried in
accordance with the-conplaints. The stipulated issues were

outlined as foll ows:

A Does the initial collection of agency fees in an anount
equi val ent to nenbers' dues viol ate EERA?

B. Dd SRVEA fail to provide adequate financial disclosure
and supporting information to nonnenber fee payers?
1. Was there a lack of verification by an auditor?
2. Were the categories for expenditures incorrect?
3. Was CTA required to provide information as to the.

expendi tures by CTA specifically for SRVEA?

4. Was SRVEA required to provide financia
information regarding its own |ocal expenditures?

C. Was there a failure to provide for a pronpt and
- inpartial mechanism for objecting fee payers?



1. Does the use of AAA procedures neet the inpartial
st andar d?

2. Was the arbitration hearing held pronptly?

D. Was there a failure to escrow agency fee nonies into an
i ndependent|ly nmanaged escrow account?

The ALJ found that, with the exception of a tenporary
integration of fee payer funds into SRVEA' s regul ar operational
bank account, the procedures used conplied with the Hudson
requirements.® He concluded that: (1) It was not inproper for
CTA to adopt a procedure in which initial fee deductions were
equal to nmember dues and then deposited in an escrow account; (2)

the verification process utilized by CTA did not require an

.. actual certified audit so long as the auditor's opinion was

prem sed on an "independent verification"; (3) the docunents
provided to fee payers and the nethodol ogy used by CTA and NEA
provi ded adequate disclosure as required by Hudson: (4) SRVEA' s

.. adoption of CTA' s chargeabl e percentage figures based on a

presunption that the |ocal association's expenditures would be at
.| east as great as, if .not greater than, CTA' s chargeable
expenditures, was perm ssible; (5 the use of arbitrators
selected by the AAA as inpartial reviewers of objections filed by
fee payers was proper; and (6) the failure of both CTA and SRVEA
-to establish escrow accounts under the independent managenent of

a third party was not in violation of the requirenents of Hudson.

®The ALJ addressed the nerits of both CTA's and the NEA's

- procedures: because: SRVEA had adopted and utilized both procedures
~to collect those agency fee funds going to the state and nati onal
organi zati ons, respectively.
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SCUSS

Abbot and Caneron's Exceptions

Abbot and Caneron's main focus of concern was that SRVEA
vi ol ated EERA because the procedures used to collect and retain
money from agency fee payers did not neet the mininmal due process
protections as set forth in the Hudson decision. The exceptions
filed by Abbot and Caneron can be summarized as follows:

A SRVEA failed to provide notice of financial information
prior to the initial deductions.

B. The financial information provided by SRVEA did not
nmeet the Hudson criteria in that:

1. There was no financial information relating to
SRVEA;
2. The CTA information was based on a review rather

than a verification by an independent audit; and

3. There was no verification by an independent
audi tor of the NEA information.

C. There was no advanced reducti on based upon verification
by an independent audit.

D. There was no jndependent escrow account.

E. = There was no nechanismfor a.fair and pronpt deci sion
by an i ndependent decision nmaker in that:

1. CTA unil aterally sel ected AAA,

2 AAA is biased against fee payers;

3. AAA rul es do not protect fee payers;
4

The decision did not cone until the end of the
school year; and

5. The location and timng of the hearing did not
gi ve Abbot and Canmeron an opportunity to
partici pate.

F. The cease and desist renedy is inadequate and, i nstead,
the Board should grant restitution of all noney taken
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along with an order to prevent future collections until
SRVEA institutes a constitutional procedure.

In sum the issue before the Board in this case is whether
SRVEA' s procedures for the collection of agency fees neet the
constitutional requirenments as set forth in Hudson. There, the
Suprene Court stated:

The objective nust be to devise a way of

preventing conpul sory subsidization of

I deol ogi cal activity by enpl oyees who object
thereto without restricting the Union's

ability to require every enployee to

contribute to the cost of collective

bargai ning activities.

(Hudson, supra. 475 U.S. 292, 302, citing Abood v.
Detroit Board of Fducation (1977) 431 U.S. 209,

p. 237.)

I n Hudson, the Supreme Court enunciated a three-part
constitutional test that must be satisfied by an excl usive
”representative'in the collection of agency fees from nonnenbers.
The court required an adequate explanation of the bases for the
fee, a reasonably pronpt opportunity to challenge:the anount of
t he fee-before an inpartial decision nmaker, and an escrow for the
anounts reasonably in dispute while such chall enges are pendi ng.
(Td. at p. 310.)

The Board's review in this case is franmed by not only the
mandat es set out in Hudson, but also by the litigated issues and

the exceptions filed by Abbot and Cameron.’ Cher than the

™t is a well established rule of admnistrative appellate
procedure that a matter never raised before the trial judge is
not properly reviewed by the appellate tribunal on appeal."”
(Colusa Unified School District (1983) PERB Decision No. 296,
citing Eresno - Unified School District (1982) PERB Deci sion
No. 208, at p. 23. See, also, PERB Reg. 32300(c), which provides
"an exception not specifically urged shall be waived." PERB
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requi renment that an agency fee arrangenent nust be agreed to by

~.~both .t he .enpl oyer and the union and voted upon by all nenbers of

the bargaining unit (EERA, sec. 3546(a)), there were no PERB
regul ations in place to protect nonmenbers' constitutional
rights, at the time the proposed decision was issued.® As a
result, this case was litigated on the basis of whether SRVEA' s
procedures (or CTA's procedures, as utilized by SRVEA) satisfy
the standards est abl i shed by Hudson, and whether the procedures
vi ol ated section 3543.6(b) by interfering with, restraining or
~coercing enployees with regard to their right to refrain from
participation in the activities of enployee organizations as set
forth in section 3543. PERB agency fee regul ations played no
part in the litigation.

A D.d SRVEA Fail to Provide Adequate Notice Prior to

Initial Deduction of Agency_Fees?

I n- di scussi ng whether or not the initial deduction of agency
fees in an anount equal to union nenber dues was constitutionally
~ 1 nproper, the ALJ noted-that, even if it mght be ideal to have
the notice and objection period precede any fee deduction, the
Hudson decision confirmed that a 100-percent escrow guarded
agai nst a problemof involuntary |oans. Abbot and Caneron argue

that this statenent of the ALJ is a decision on the . issue of

Regs. are codified at Cal. Adm n. Code, tit. 8, sec. 31001 et
seq. )

80n April 1, 1989, PERB regul ati ons governing agency fee

= ggreements were -put into effect (32990 through .32997). . These

regul ations set forth detailed requirenents for exclusive
‘representatives and appeal procedures for agency fee payers.
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timng of the initial agency fee notice. W do not read that
portion of the ALJ's proposed decision as a conclusion on the
issue of timng of the notice. Further, that issue was not
stipulated to by the parties at the inception of the hearing
bel ow.

The Board will entertain unalleged violations only when
adequate notice and the opportunity to defend has been provi ded
to respondent; where such acts are intimately related to the
subject matter of the conplaint; are part of the same course of
conduct and have been fully litigated; and the parties have had
an opportunity to exam ne and be cross-exam ned on the issue.

(Santa Clara Unified School District (1979) PERB Deci sion

No. 104, pp. 18-19.) Inthis case, timng of notice to
nonnenbers is, indeed, intimately related to the subject matter
of the conplaint, and is part of the same course of conduct.

-However, the Board stated in Tahoe-Truckee Unified Schoo

.D strict (1988) PERB Decision No. 668, at page 6, ". . . failure
.to neet any of the above-listed requirenents will prevent the
Board from considering unall eged conduct as violative of the Act
[ EERA] . "
In this case, SRVEA could not have had adequate notice and
an -opportunity to defend, inasnmuch as this issue was, neither
stipulated to nor presented in the underlying conplaint. The

Board pointed out in Tahoe-Truckee. supra. that notice is

required in all circunstances regardless of whether the unall eged

violation is distinctly separate fromthe charged unfair
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practice. (Id.. at p. 8.)° This issue is, therefore, not

properly before the Board.
B. Ddthe Financial Information Supplied by SRVEA Meet the

Hudson_Criteria?

1. SRVEA' s Financial Information

At the heart of the standards set forth by the Suprene Court
in Hudson is the right of the nonunion enployee to "have a fair
opportunity to identify the inpact of the governnental action on

his interest. ..." (Hudson, supra, at p. 303.) The court went

on to state:

Basi ¢ considerations of fairness, as well as
concern for the First Amendnent rights at
stake, also dictate that the potenti al
objectors be given sufficient information to

°Al t hough we do not reach the question of the tining of
notice to agency fee payers in connection with actual collection
of agency fees, the subsequently enacted agency fee regul ations,
see footnote 8, do provide for tine [imtations with regard to
notification of nonmenbers. Regulation 32992 states, in
pertinent part:

(c) Such witten notice shall be
sent/distributed to the nonnmenber either:

(1) At least 30 days prior to collection of
the agency fee, after which the exclusive
representative shall place those fees subject
to objection in escrow, pursuant to section
32995 of these regul ati ons;

The agency fee regul ations also provide for concurrent notice.
The Board notes that the current agency fee regulations are
subject to a ruling by the Sacramento County Superior Court as to
the constitutionality of various portions of the regul ations.

(See the intended decision on Mtion for Sumrary Judgnent and
Summary Adj udi cation of Issues in Johnson, et al v. Public
Enploynent Relations Board (March 26, 1990) Sacranento Superi or
Court No. 507208.) The judgnent is not yet final.
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gauge the propriety of the union's fee.
Leavi ng the nonunion enpl oyees in the dark
about the source of the figure for the agency
fee--and requiring themto object in order to
receive informati on—does not adequately
protect the careful distinctions drawn in
Abood.

(ld.. at p. 306; enphasis added.)

In Hudson, the court was dealing with a situation where the
financial information provided by the union sinply identified the
anount that the union had expended for nonchargeabl e purposes,

t hen divided this anmount by the union's inconme, which produced a
percentage figure that was rounded off to the nearest whole
pércent to "cushion" any inadvertent errors.

Both parties in the case before us rely on |anguage in the
footnote following the court's determ nation that the Chicago
Teachers Union did not provide adequate disclosure of the reasons
nonmenbers were required to pay 95 percent of the union dues.

The court states:

We continue to recognize that there are
practical reasons why "[a]bsolute precision”
in the calculation of the charge to
nonmenbers cannot be "expected or required.”
[Gtations.] Thus, for instance, the Union
cannot be faulted for calculating its fee on
the basis of its expenses during the
precedi ng year. The Union need not provide
nonmenbers with an exhaustive and detailed
l[ist of all its expenditures, but adequate

di scl osure surely would include the major
categori es of expenses, as well as
verification by an independent auditor. Wth
respect to an item such as the Union's
paynent of $2,167,000 to its affiliated state
and national |abor organizations, . . . for

i nstance, either a show ng that none of it
was used to subsidize activities for which
nonmenbers may not be charged, or an

expl anation of the share that was so used was
surely required.
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(Hudson, supra. at p. 307, fn. 18.)
~Thi s I anguage -is the source of dispute over precisely what
met hods and to what extent unions mnust provide nonnenbers
i nformati on which would allow themto determ ne whether or not to
object to the amount of fees collected. Several federal court
deci sions have interpreted Hudson's guidelines for adequacy of
i nformati on.

In Andrews v. Eduycation Assocjation of Cheshire (D.Conn.
1987) 653 F.Sup. 1373, affirmed (2d Gr. 1987) 829 F.2d 335, the
court approved the use of a statew de union's financia
information to determ ne the percentage of the |ocal unions'
expenditures for chargeable activities. The court found that
| ocal associations are nuch less likely to engage in extensive
political activities than the state and national organizations
.and, therefore, it is less likely that the nonies they receive
fromfee payers wll be used for those purposes. Andrews held
that the unions' use of the evidentiary "local" presunption
~satisfied the constitutional requirenent of Hudson even if, in
rare instances, there may arise situations in which this

presunption is incorrect.1® Qher courts have al so upheld the

A t hough the issue of the use of the presunption was not

-rai sed on appeal, Andrews v. Education Association of Cheshire.. .
‘supra, 829 F.2d 335, 338 footnote 1, the Court of Appeal for the
Second Circuit described-an agency fee plan that " . .. provi des

a variety of information be given to nonnenbers to allow themto
determ ne the propriety of the fee that the union is seeking to
charge. This information includes the end-of-year financia
reports of each LEA(a collection of three local associations),
‘CEA (Connecticut -Educati on Associ ation) and the NEA which show

t heir actual .expenses for the previous year verified by an

i ndependent auditor 'or authorized association representative.'"
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use of the local presunption: Lowary v. Lexington Board of
Education (N D Chio 1988) 704 F.Supp. 1456; Gllespie v. Wllard
Board of Education (N D GChio 1987) 700 F. Supp. 898; and Hohe v.

Casey (MD. Pa. 1988) 695 F.Supp. 814, aff'd. (3d Cir. 1989) 868
F.2d 69.

In the Hohe case, the nonnenber plaintiffs argued that the
| ocal presunption is insufficient in that Hudson required
detailed financial information be provided for each affiliate
that received noney. There, the district court agreed with the
assessnment in Andrews that:

There is little basis for the concl usion that

every docunent made part of every disclosure
process enployed by every union is to be
subjected to an independent audit, regardl ess
of the size of the union and the

ci rcunst ances under which it operates.

[When considering the disclosure provisions
of the plan as a whole, this court cannot
find, on the basis of one clause, of one
sentence, of one footnote in Hudson that the
failure to provide an audit of the :

expl anatory nmenorandumitself, or the failure
to require independent audit for the [loca
uni ons'] expenditures, renders the proposed
system constitutionally deficient.

(Hohe, supra, at p. 819, citing Andrews, supra, 653

F. Supp. at 1377.)
However, even though the HOhe court was concerned, as was

the court in Cowary. that it had no evidence that the |oca

expenditures are in fact less than that of the statew de

percentage, it approved the use of the |ocal presunption in the
initial notice to nonnenbers. In the case before us, the
arbitrator received evidence and nade a determ nation that six of

the seven |ocal associations presenting evidence of their agency
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fee expenditures, includiné SRVEA, had expenditures ranging from
+92-t0 ‘98 percent chargeable fees.!!

Therefore, the Board finds the utilization of a "loca
presunption” (adopfing the statew de association's percehtages)
adequately protects nonnenber fee payers when the fee payers are
provided financial statenents of the l|ocal association's yearly
expendi tures show ng chargeabl e anounts incurred in performng -
SRVEA' s representational obligations. The Board agrees with the
arbitrator that once a local elects to use the presunption, a
subsequent finding of a higher chargeabl e percentage than the
statewide figure will not permt the local to then use the higher
figure. In the agency fee plan before us, SRVEA had the burden
of justifying and proving its yearly expenditures at the
arbitration hearing.

In this case, SRVEA failed to supply potenti al objectbrs
with any information regarding its omn.financial budget . *?

Al t hough we agree that there are practical reasons that preclude

YAbbot and Caneron argue that they were not parties to the
arbitration hearing. Nevertheless, it was stipulated that both
Abbot and Caneron had requested the arbitration in the 1986-87
agency fee dispute, and there was testinony that Abbot and
Caneron were aware they could be present at the arbitration and
represented by counsel and, at all tines, be fully informed of
the hearing dates. The fairness of the appeal. procedure provided
by CTA is discussed, pnfra.

2The ALJ concluded, at footnote 47 of the proposed
deci sion, that Abbot and Caneron abandoned the related issue of a
lack of financial information regarding CTA's expenditures
specifically for SRVEA. . The ALJ is correct in his statenent that
the issue was not pursued in the post-hearing briefs. NMre
inmportantly, - Abbot and Caneron filed no exception regarding that
determ nation. Therefore, that issue is not addressed in this
decision. (See fn. 7, ante, p. 12.)
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the requirenent of a conprehensive, certified audit, failure of
.the exclusive representative to provide any information relating
to the local association does not provide the necessary
procedural safeguards. .Thus, for the local presunption to be
constitutionally perm ssible, SRVEA nust provide, at a m ninmm
an end-of-year financial report in its notice to nonnmenbers
showi ng chargeabl e expenditures incurred in performng its
representational obligations.?!

2. 1s _Ernst & Winney's Review of CTA Informatjon

Acceptabl e_as a Hudson Verification Requirenent?

Abbot and Caneron assert that because of |egal deficiencies
in the "notice" materials provided to nonnenbers in October 1986,
it was inpossible for the fee payers to nake a prelimnary
assessnent of chargeabl e and nonchargeabl e expenditures. Their
primary concerns can be summarized as follows: (1) a nonnenber
could not make an assessnment as to whether certain.costs were
char geabl e or nonchargeabl e based on the docunents supplied in
-.the notice; - (2) the review by Ernst & Whi nney was not a
verification as required by Hudson, i.e., it was not a certified
audit; and (3) there was no audit of the "categories" of

char geabl e expenses as opposed to verification of the actual

expenses thensel ves.

_ ¥The requirenment of a financial report should not be an
~undul y burdensone requirenent for the |ocal exclusive
representative in that section 3546.5 under EERA requires each
organi zation to prepare its report annually.
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W find that Abbot and Canerbn's reliance on the Sixth
‘Circuit Court of Appeal decision in Tierney v. Cdty of Toledg
(6th Cr. 1987) 824 F. 2d 1497, for the proposition that it is the
function of the auditor to determ ne whether a union's
cal cul ation of what is chargeable, is msplaced. That sane

circuit court has recently rejected that argunent in GuMrtz v.

Ohi o Education Associatign (6th Cr. 1989) 887 F.2d 678. There,

the court, in reviewng an appeal by nonnenber fee payers who
claimed the union nust use the "highest" level of audit service
avail abl e, stated:

On the question of "verification" by an
auditor, we reject the plaintiffs' argunent
that the function of the independent auditor
is to verify the union's calculation of the
chargeabl e or nonchargeabl e nature of the
maj or categories of union expenditures.

Whet her a uni on expenditure is "chargeabl e"
or "nonchargeabl e" to nonnmenber enployees is
a legal determ nation that depends upon the
type of union activity for which the
expenditure i s made.

(Emphasis inoriginal; id. at fn. 3, p. 681.)

The Board agrees with this concl usion.
The Second Circuit Court of Appeal, in Andrews., defined the
scope of an auditor's function in agency fee reviews. The court

st at ed:

We believe, however, that Hudson's auditor
requirenent is only designed to insure that
t he usual function of an auditor is
fulfilled. That usual function is to insure
that the expenditures which the union clains
it made for certain expenses were actually
made for those expenses.

(Andrews, supra. 829 F. 2d 335, 340.)
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In the case before us, the Ernst & Whinney review was of the type
‘that-would insure-that the, expenditures that the Association
clains it made for certain expenses were actually nade. The
process was adequately described in the Decenber 12, 1986 Letter
of Transmittal and Introduction provided to SRVEA s agency fee
objectors. The docunent indicates there was an. underlying
certified audit for CTA, and that the calculations for the
current year were prepared using historical costs. The letter
-al so provided references to acconpanying detailed |ists of
assunptions and a statenent that the underlying assunptions
“provided a reasonable basis for the Association's determ nation
of the percentage of retainable and "rebateabl e" expenditures.
The Board holds the Ernst & Wiinney review of expenditures to be
sufficient to allow fee payers to forma basis for objection.

We find sone nmerit, however, in Abbot and Caneron's
‘assertion that an agency fee payer was not able to-discern from
t he docunents provided either in md-Cctober or m d-Decenber
+» 1986, whether sonme costs were chargeabl e or nonchargeable. The
supporting docunents prepared by CTA and acconpani ed by the
auditor's Decenber cover letter provide a nore detailed
conpilation of information than the Cctober materials. Even When
the two groups of docunments are conbined, or read in support of

each other, they do not provide the nonnenber with sufficient

¥The terns "retainable" and "rebateable" are used
i nterchangeably with "chargeabl e" and "nonchargeabl e" throughout
t he docunents in evidence.
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information to nmake a reasonable determnation as to the
:propriety of the anmounts charged.

In CTA's estimated retainable and "rebateable" expenditures
for the 1986-87 school year, the total anmounts spent are broken
down by departnments within CTA In the "Cal cul ation of
Met hodol ogy in Schedul e of Assunptions,"” CTA provided its
determ nation of which categories of expenditures were chargeable
and nonchargeable. Additionally, CTA provided a |ist of actual
expenses (ending in August 1986). This docunent, however, listed
only total expenses for progranms in each departnent w thout any
reference to chargeabl e or nonchargeabl e percent ages.

An exanple of the difficulty in determ ning whether or not
to object to expenditures is seen in the category of Field
Service Departnents. In the estinmated expenditures for 1986-87,
this departnent's expenditures were listed as foll ows:

Field Service: This programinvolves the

i npl enentation of field services to CTA
affiliates, including devel opnent of

| eader shi p, communi cati ons systens,
‘identification and devel opnent of |oca

i ssues, assistance with bargaining, including
contract nonitoring, grievance representation

procedures and identification and processing
of unfair practice charges and chapter

recognition status. . . . . . . . $13,069,439
Estimat ed retai nabl e expenses . . . $12,128, 440
Esti mated rebatable expenses. ... $ 940, 999

Soﬁe confusion lies in the fact that CTA, in its
cal cul ati ons and net hodol ogy expl anation, described "Field
“Services" - ‘as a departnental budget category, and went on to
descri be services provided under that departnent as a chargeable
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cost (retainable). Fromthe estinmated expenditures described
above, itwis inpossible.to ascertain which services were assigned
to the chargeabl e categories and which services were assigned to
nonchar geabl e categories. Although the Hudson decision did not
require "absolute precision” in the calculations, the court did
set forth the follow ng standard:

ei ther a showi ng that none of it was

used to subsidize activities for which
nonnenbers may be charged, or an explanation
of the share that was so used was surely
requir ed.

(Hudson, supra. at p. 307, fn. 18.)

CTA/in response to the objectors' concerns, provided
further docunmentation during the arbitration hearing. These
docunents were entitled "CTA Estimate of Rebatable Retainable
Expendi tures of Agency Fees for 1986-87." The docunents included
| a multi-colum I|ist of the chargeabl e/ nonchargeabl e expenses by
each departnent fromthe previous year, and a correspondi ng
--projection of the total budget for each departnent by chargeabl e
and nonchargeabl e categories for theﬁforthconing year.
Furthernore, they provided a breakdown by departnent of each type
of expenditure and an assignnent of each service to either a
char geabl e or nonchargeabl e category. Testinony at the hearing
before the ALJ showed that the information described above was
.Hconpiled at the sane tine supporting docunents for the audit were
prepared. No evidence was presented as to why providing this
type of information would be an unmanageabl e burden on SRVEA.

Wth the exception of not including the types of docunents
'described innediately'ébove, we find the type of review conducted
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by Ernst & Wiinny on behalf of CTA would provide an adequate

expl anation of the-bases for the fee. This information, however,
shoul d have been sent with the initial notice to all fee payers.
We disagree wwth the ALJ's finding that the initial October
financial docunents allowed for an intelligent objection by fee
payers. Therefore, we find that the information provided by CTA
in the Cctober notice failed to conply with Hudson standards.

3. Mas there Appropriate Verification of the Financial

| nf ormati on Supplied by_NEA?

As stated earlier in this decision, the primary focus of
this case is to determ ne whether or not the agency fee plan
utilized by SRVEA provides a procedure that neets the
constitutional requirenents set forth in Hudson. The one
.significant difference between NEA's and CTA's procedure is that
NEA did not provide a reliable indication that its expenditures
wer e audited. Instead, NEA s estimation of chargeabl e and
nonchar geabl e expenditures for the 1986-87 school year nerely
sincludes the statenent that it will apply an arbitrator's
analysis of its audited expenditures for the 1984-85 school year.

W note that the parties stipulated at the hearing bel ow
that NEA' s 1985-86 school year financial statenments were accurate
'-and audited. The purpose for that stipulation is unclear. The
agency fee payer receiving NEA's docunents, however, received no
statenent signed by the auditor for NEA, nor from any i ndividual
serving as an independent auditor, indicating that the expenses

were reviewed or otherwi se verified as accurate.
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As indicated in our discussion on CTA's audit procedure, the
stat ement by .t he--audi tor -nust. acconpany the initial notice.
Several federal courts, in reviewwng the materials sent to agency
fee payers, have recognized this requirenent. |In Andrewss supra,
829 F.2d 335, the union sent annual mnenoranda which included

statenents by the independent auditor verifying the union's

reports. The District Court in Hudson v. Chicago Teachers Union

(N.D. 111. 1988) 699 F.Supp. 1334, in deciding whether to rel ease
agency fees deposited with the Cderk of the Court, reviewed

revi sed union procedures which required notices to include the
auditor's signed statenent. The court found the auditor's
typical function was " ... attesting that a union actually spent
its nmoney in the manner represented by the fair share notice."
(Id.. at p. 1342; enphasis added.)
| The ALJ's proposed decision did not adequately address the
verification aspect of NEA s docunents. In fact, the ALJ nade
only a finding that NEA's determ nation of chargeabl e expense
.categories:mas based on a "pre-Hudson" arbitration. Since the
lack of verification by an auditor is one of the primary
stipulated issues, we find there was not sufficient verification
by an independent auditor of the NEA information.

C. Does the Advanced- Reduction Method Utilized_ by SRVEA

Provi de Adequate Constitutional Protections?
Abbot and Caneron object to the ALJ's finding that a 100-
percent escrow of the amount collected fromthe nonnmenber fee

payers provides adequate constitutional protection against
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involuntary |l oans. They argue that there nust be both advanced
reduction and escrow if a plan is to survive constitutiona
scrutiny.

The first deduction of agency fees, in an anount equal to
SRVEA nont hly dues, occurred around the first part of October
1986. This sane anount continued to be deduced on a nonthly
basi s throughout the school year ending in June 1987. The pl an
required that the full anmount of the fees be set aside in an
"escrow' account.! The plan further provided that agency fee
payers could request an imedi ate fee reduction by filing an
obj ection no later than Novenber 15, 1986. The immediate refund
of the fees collected, however, was only available to those
objecting fee payers that-did not request an arbitration hearing.
"Those- fee payers requesting arbitration had 100 percent of the
collected fees deposited in the escrow account until the
arbitration decision was issued.

W note, initially, that while other jurisdictions have
‘statutes-expressly prohibiting the collection of agency fees that
are equal to the anount collected for dues, EERA does not.'?® The
Hudson court indicated that the 100-percent escrow was not
constitutionally required, but, wth an adequate explanation of

the bases of the fee and a reasonably pronpt opportunity to

- The efficacy of the "escrow' plan is addressed jnfra at
page 30.

8Section 3540.1(i)(2) provides that a nonnmember enpl oyee
‘may be-required'to pay a " .. . service fee in.an anpunt not to
exceed the -standard initiation fee, periodic dues, and genera
assessnents. !
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chal  enge the anobunt of the fee, a union had only to escrow an
anount -reasonably in;dispute while the chall enges were pending,
(Hudson, supra. 475 U.S. 292, at p. 310.) Wile not addressing
t he amount the union felt was clearly nonchargeable, i.e., the
remai ning five percent of dues, the court warned the union that,
if it chose not to escrow the entire anmount, it nust caréfully
justify the limted escrow on the basis of an independent audit,
and that the escrow figure nmust itself be independently verified,
(1d, at fn. 23.)

Abbot and Caneron rely on Tierney v. Gty of Toledo,. supras
(6th Cr. 1987) 824 F.2d 1497, for the proposition that SRVEA
could not take an initial deduction in an anmount equal to dues.
However, although the Tierney court viewed Hudson's reference to
- :100- percent escrow as being the " ... 100 percent of the
remai ni ng, non-clearly ideological proportion of the fee which
the union may collect. . . .," the court also recognized that the
union may collect fees equal to dues where there is no objection

-from a nonnmenber. The court stated:

W do not believe that the |anguage
(referring to Hudson's 100-percent escrow
protections) was intended to enable the union
to conpel a nonconsenting. nonuni on nenber to
have any sum collected .

Upon _neking_their objections, dissenting
nonnmenbers are entitled imediately to an
advance reduction of that portion of their
fees which an independent audit
unquestionably indicates would be spent for

i deol ogi cal purposes.

(Tierney. supras at p. 1503; enphasis added.)
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In its subsequent decision in Damapo v. Matish (6th Cr.
:1:987) 830 F. 2d 1363, the Sixth Grcuit reaffirmed this
proposition, stating:

The burden is upon the individual enployee to
obj ect to expenditures by the union for
political or ideological purposes, since
"dissent is not to be presuned [citations]
[O]nly enpl oyees who have affirmativel y_nmade
known to the union their opposition to

political uses of their funds are entitled to
relief. . . .

(Dam.ano, supra. at p. 1369, fn. 8; enphasis in
original.)

Thi s |anguage necessarily inplies that the court recognizes there
must be a. reasonable tinme for making an objection in the first
i nstance, and that, once an objection is known, the objector nust
then receive an imedi ate reduction corresponding to the
percent age of expenditures calculated by the union to be
nonchar geabl e.

In the recently decided California Suprenme Court case of

Cunero v. Public Enployment Relations Board (1989) 49 Cal.3d 575,

a case dealing primarily with categories of properly chargeable
uni on expenditures, the court recognized that a union nmay assess
an initial agency fee anmount equivalent to nenbérship dues. The

court noted:

The fact that an expenditure of a union is
for a purpose beyond its representationa
obligations and therefore not properly
chargeabl e to nonnenber service fee by no
means precludes the expenditure altogether.
The expenditure may well be an appropriate
use of union funds received fromnenbers in
the formof fees, dues, or assessnents. |If
so, it may also be financed out of service
fees paid by nonnenbers who were sufficiently
i nformed of the proposed expenditure and
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gi ven the opportunity to object, but failed
to do so.

'(ESEEFBI EDpFai'at p. 589.)

Therefore, we find that where a plan initially collects
agency fees in an anount equal to nenbership dues and, upon
recei pt of an objection filed by a nonnenber, issues an inmediate
refund, the plan is constitutionally permssible as to the anount
that may be collected initially. Here, SRVEA' s use of CTA s plan
is flawned in that it penalizes those objectors who al so request
arbitration. Those nonnenbers who do not request arbitration are
given the benefit of an imedi ate refund and an equi val ent
advance reduction for the remaining nonths of the school vyear.
‘Those nonnenbers.mho chal | enge the union's cal cul ati ons, however,
are penal i zed by having the refund and future advanced reduction
W t hhel d pending the arbitrator's decision. The plan for
col l ection of agency fees cannot allow continued collection at

the fees-equal -dues rate after objection has been received.

D. D d the Segregated Savings Accounts LBed by CTA and

E-SRVEA Meet the Escrow Requirenents. of Hudson?

The ALJ found that the separate accounts utilized by CTA and
SRVEA were not insufficient, and that the agency fee funds in
t hose accounts had not been inproperly used. Wile we agree this
 factual finding is accurate, we disagree with the ALJ's
concl usi on that these accéunts conformed with FUdSORM s escrow
requi renent. Abbot and Caneron argue that Hudson requires that

escrow accounts be independently controlled and interest-bearing.
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Not only were CTA's and SRVEA s accounts controlled
exclusively by the. executive .officers of the respective
organi zations, but, fromAugust 1986 to February 1987, SRVEA
merged its regular operational account with its agency fee
noni es.

Al t hough the Hudson court did not specifically define the
term "escrow,” it did indicate, in reference to the requirenent
of a pronpt decision by an inpartial decision maker, that a
procedure that is ". . . entirely controlled by the union "
is constitutionally inadequate to mnimze the risk that

“nonnmenbers' fees mght be used for inpermssible purposes.

upra, 475 U S. 292, at page 308.) An account that is

_-(Hudson;
susceptible to use by the exclusive representative's or
affiliate's executive officers, segregated or not, does not
. provide the necessary protections. The dictionary defines
"escrow' as:

a bond or deed put in the care of the

third party and not delivered or put in

-effect until certain conditions are

fulfilled.

(Webster's New Wrld Dictionary (1982) 2d Coll ege Ed.,

p. 477.)
Wth regard to the nature of the escrow account utilized by-
| SRVEA and CTA, we find that there was no independent escrow
.account. .Such unrestricted access as was possible-here does not
sufficiently protect nonnenber fee payers' constitutional rights.
Nonmenbers' rights nust not be dependent upon the good w Il of
2the organi zation collecting agency fees. Therefore,.an escCr ow
account for the deposit of agency fee funds must not only be
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i ndependent but nust also prevent the release of contested funds
until -the conpletion of the objection process.
E. s _t e ismfo Fai d_Pronpt__Decisjon_by
an lnpartial Decision Maker?
The Suprene Court, in responding to the union's unrestricted
choice of an arbitrator froma state |ist, stated:
The nonuni on enpl oyee, whose First Anmendnent
rights are affected by the agency shop itself
and who bears the burden of objecting, is
entitled to have his objections addressed in

an expeditious, fair, and objective manner.
(Hudson, supra, 475 U.S. 292, at p. 307.)

~.-The court did not, however, require that there be a "full-dress

adm ni strative hearing, with evidentiary safeguards"” as part of

t he constitutional nininun1required.' (ld_at p. 309, fn. 21.)
Here, the agency fee collection plan provided for objections

by agency fee payers to be heard under the AAA's Rules for

| npartial Determ nation of Union Fees, effective June 1, 1986.

In addition to these rules, the plan required that: (1) all

requests for hearings be consolidated into a single hearing; (2)

t he hearing commence no |ater than Decenber 15 of the fee year in

guestion; (3) the arbitrator issue an award within 30 days

following the close of the hearing; and (4) objectors be paid

within 20 days of receipt of the arbitrator's deternination.?

YI'n fact, the arbitration hearing at issue was originally
schedul ed for the first part of January 1987. Due to notions by
obj ectors, challenges to the arbitrator, and challenges to the
timng and | ocation of the hearing, along with the need for nore
‘days than those originally schedul ed, the hearings concluded in
early April 1987, and, with time for closing witten briefs filed
‘by the parties, the decision did not issue until md-June 1987.
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Al t hough Abbot and Caneron have alleged bias in the
selection of the arbitrator by AAA, there was no evidence
presented in the hearing below to support this claim The
arbitrator ruled on the generalized objections claimng prejudice
under AAA Rule No. 4, with a finding that none of the objections
stated any facts or specific grounds to challenge the arbitrator.

An argunent was put forth in the case before the Board, as

it was in Andrews v. Cheshire Education Association, supra, 829

F.2d 325 that the AAA procedure does not neet the Hudson

requi renents because union officials sit on the AAA board of
directors. The Second Circuit. found that that argunent had no
merit. (In accord, the Sixth CGrcuit in Dam_ano. supra. (6th
Cir. 1987) 830 F.2d 1363.) Furthernore, the AAA procedures, as a
whol e, were approved by both courts. Accordingly, the Board
finds that the arbitration procedures, as utilized in CTA' s

agency fee plan, are acceptable and not in violation of Hudson.

G ven the nunber of days of hearing, the nature of
---obj ections filed regarding the days on which hearing should be
held (i.e., workdays versus weekends or holidays), and the nunber
of objectors and associations involved, the Board finds that a
six-nmonth period is not unreasonably protracted provided
~chal l enging objectors are given refunds imediately follow ng the
obj ection period and a form of advanced reduction thereafter.
Wth regard to the timng and | ocation of the arbitration,
the ALJ found that the process adopted by the arbitrator was

sufficient. Specifically, he ruled that hearings held on
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wor kdays were the nost practical way to reconcile the needs and
desires of a large nunber of fee payers and a reasonabl e neans of
reducing adm ni strative inconvenience and expense for all
concerned. The ALJ further found that, had the arbitrator
responded to objecting fee payers' request to nove the hearing
fromlocation to location throughout the state, the hearing would
have been even further protracted. W agree with the ALJ's
conclusion. In addition, attenpts by the arbitrator to hold
hearings on weekends or holidays nmet with resistance from ot her
objecting fee payers. As a practical matter, the manner in which
the hearing was conducted,. with respect to timng and | ocation
. was reasonabl e. *®
REMVEDY
W find that Abbot and Caneron's request for restitution of
rall noney taken is inappropriate. Under EERA section 3541.5(c),
the Board is given
the power to issue a decision and order

dlrectlng an offending party to cease and

desist fromthe unfair practice and to take

such affirmative action, . .. as wll

effectuate the policies of this chapter.

In the present case, it has been found that SRVEA has

vi ol at ed EERA by: (1) failing to provide any |ocal financia

~.information to potential nonmenber objectors; (2) utilizing

docunmentation fromits state affiliate that did not, in its

18

The conplaints issued in these consolidated cases included
.an allegation of a violation of SRVEA' s duty of fair
representation under section 3544.9. The ALJ found no breach
based on a failure to prove there was arbitrary, bad faith, or

di scrimnatory conduct. This conclusion was not excepted to.
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initial notice, provide sufficient supporting materials,
including the auditor's .verification, to enable a nonnenber to
make the determ nation as to whether or not to object; (3)
failing to provide sufficient indication that its national
affiliate's supporting financial statenents were verified by an
i ndependent auditor; (4) not providing challenging objectors with
an i medi ate refund and future advanced reduction; and (5)
failing to establish an escrow account that would restrict the
union's access to the chall enged anount of agency fee funds prior
‘to the inpartial decision nmaker's deternination of the
appropriate percentages to be refunded to objecting nonmenbers.
These actions interfere with the right of nohnenbers to refrain
fromparticipation in the activities of the exclusive
~representative in violation of section 3543.6(b).

In this case, Abbot and Caneron had the opportunity to
obj ect, did object and requested arbitrétion. Theref ore, Abbot
and Caneron are entitled to a return of any anounts, wth

i nterest, - that should have been refunded upon the initial filing

of objection with SRVEA or any of its agents. (Breaux. et _al v.
ALRB (1990)%@ . App. 3d [90 Daily Journal DAR 1281,
1287].) Additionally, there shall be a prohibition of future
~collections until the deficiencies found by this decision are
corrected and proper procedures are in place.

ORDER

Upon the foregoing findings of fact and conclusion of | aw,

~and the entire record in this case, it is hereby ORDERED that the
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San Ranon Val | ey Education Association, CTA/NEA, and its
representatives, shall
A CEASE AND DESI ST FROM

1. Failing to provide financial information concerning
San Ranon Val |l ey Education Association, CTA/NEA (SRVEA) to
support use of a local presunption incorporating the California
Teachers Association's (CTA) calcul ated percentage of chargeable
and nonchargeabl e expenditures in its notice to nonmember agency
- fee payers.

2. Failing to provide nonnenber agency fee payers with
~a copy of CTA's audited verification in the initial notice.

3. Failing to provide information supporting CTA's
cal cul ation, which describes both the chargeabl e and
nonchar geabl e expenditures by nmajor category within each
departnent listed in its initial annual notice.

4. Failing to provide a statenent by an i ndependent
auditor for the National Education Association's supporting
docunentation as to its chargeabl e and nonchargeabl e
expendi tures.

5. Failing to provide an imediate return and future
advanced reduction to challengi ng agency fee payers upon receipt
of objection.

6. Depositing agency fee funds into either its own or
its affiliates' escrow accounts where those accounts do not
provi de for indepehdent managenent and prevent the rel ease of

contested funds until the conpletion of the objection process.
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7. Cbllecting'agency fees from nonnenbers until such
time.as the deficiencies outlined in subparagraphs 1 through 6
above are corrected.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE PCLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. Return to Barbara C Abbot and Yvonne M Caneron the
fee anmounts admittedly nonchargeable, with interest, that woul d
have been due as a result of their initial notice of objection to
SRVEA, less those anounts actually received after the arbitration
as a result of the arbitrator's finding. The anount of interest
due to Abbot and Caneron shall be at the rate of ten (10) percent
per annum

2. Wthinthirty-five (35 days following the date
this Decision is no |onger subject to reconsideration, post at
all school sites and other work |ocations where notices to
enpl oyees customarily are placed, copies of the Notice attached
as an Appendi x hereto, signed by an authorized agent of SRVEA.
.Such posting shall be maintained for a period of thirty (30)
consecutive workdays. Reasonable steps shall be taken to ensure
that this Notice is not reduced in size, defaced, altered or
covered by any material.

3. "Witten notification of the actions taken to conply
wth this Oder shall be nade to the. San Franci sco Regi onal
Director of the Public Enploynent Relations Board in accordance
Wi th her instructions.

‘Menbers Shank, Camlli, and Cunninghamjoined in this Decision.
Menmber Craib's concurrence and di ssent begins on page 38.
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Menber Craib, concurring and dissenting: | concur in the
findings of :the majority, with two exceptions.! One, it is
i nappropriate to address the issue of the lack of specificity in
the California Teachers Association's (CTA) listing of chargeable
and nonchargeabl e expenditures in the packet of information
provi ded to agency fee payers, because, like the timng of the
initial agency fee notice, this issue was not fully litigated.
Two, | disagree with the majority that the information concerning
the National Education Association's (NEA) expenditures did not
adequately reflect that those expenditures had been audited.?

As noted by the majority, at the outset of the hearing, the
parties stipulated to the issues in dispute. (M. Op., at pp.
3-4.) CTA's failure to specifically list which subcategories of
expenditures it considered chargeabl e and nonchargeabl e was not
one of those stipulated issues. The only stipulated issue that
possi bly could be construed to enconpass this nmatter is the issue

described as "incorrect categories for expenditures." However,

I agree with the majority that the agency fee procedures at
i ssue here were deficient because no information was provided
concerning the San Ranon Val |l ey Education Association's (SRVEA)
expenditures. | agree because | believe sone information was
required so that an agency fee payer could nmake an inforned
deci sion on whether or not to challenge in arbitration the
validity of the use of the local presunption. However, in other
circunstances, - it is.possible that sonething other than.a local's
annual financial -report would suffice, particularly where the use
of the presunption has been upheld in previous adjudications
i nvol ving the sane unions.

°To the extent that the majority holds that the initial
i nformati on concerning CTA that was sent to agency fee payers
suffers fromthe sane deficiency, for the reasons discussed
infra. | also disagree with that finding.
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froma review of the record, including the post-hearihg briefs
-and.- t he proposed decision, it is apparent that the above-quoted
issue refers to the nethodol ogy used by CTA to determne its

al l ocation of expenditures to chargeabl e and nonchar geabl e
categories and, in particular, to the lack of an audit of that
al l ocation.?

The majority correctly explains why it is inappropriate to
address the issue of the timng of the agency fee notice. SRVEA
could not have had adequate notice and an opportunity to defend
that issue, because it was not one of those issues stipulated to
and was instead raised for the first time on appeal. Simlarly,
the lack of specificity in CTA's listing of chargeabl e and
nonchar geabl e expenditures was not a stipulated i ssue, was not
mentioned in the charging parties' post-hearing brief, and was
not addressed in the ALJ's proposed decision; instead, it was
raised for the first time on appeal. Consequently, since the
specificity of CTA's listing of chargeabl e and nonchargeabl e
expendi tures was not fully litigated, it is inappropriate to

address the issue. (See Tahoe-Truckee Unified School District

(1988) PERB Deci sion No. 668, pp. 5-10.)

YThe majority correctly rejects 'the charging parties’
assertion that an audit of the allocation of expenditures is
required. As noted by the majority, the courts have rejected
this assertion, recognizing that such a determnation is a | ega
one that is properly within the purview of the inpartial decision
maker and is beyond the expertise of an auditor. (See, e.g.,
Andrews v. Education Association of Cheshire (2d Gr. 1987) 829
F.2d 335 [127 LRRM 2929, 2933].)
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| differ wwth the majority on the adequacy of the
information on NEA-provided .in the.agency fee notice, because |
believe that the majority has added an -unwarranted techni cal
requirenent to the contents of the notice. The information
concerning NEA that was included in the agency fee notice sent to
agency fee payers included three docunents. One docunent
reflected audited expenditures for the 1984-85 school year (the
nmost recent year for which audited figures were then avail able),
broken down into program areas with a chargeabl e and
nonchargeabl e figure listed for each area.®* The second document
was an estimate of chargeabl e and nonchargeabl e expenditures for
the 1986-87 school year, again broken down by program areas. The
esti mtes were based on 1984-85 audifed figures, which roughly
mrrored the planned activities for the 1986;87 year. The third
docunent explained how NEA calculates its agency fee by |isting,
based on an advisory opinion of an arbitrator, the kinds of

expendi tures consi dered-chargeabl e and nonchar geabl e.

‘While the NEA-information clearly states in several places
that the expenditures listed were audited, the majority finds the
i nformati on i nadequate because there is no acconpanyi ng statenent
signed by an auditor attesting to the accuracy of the figures

provided. Wile including a signed statenment mght be in a

“Whil e the conponents of each program area are listed in
sone detail, it is not clear which conponents are considered
char geabl e and nonchar geabl e. Readi ng this docunent together
with the others included in the information packet hel ps
‘somewhat. ~In any event,: for the reasons di scussed above, this
issue was not fully litigated and is, therefore, not properly
before the Board. :
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union's interest because it would allay the suspicions of agency
-fee payers, | can find no authority that provides that a
representation that chargeabl e and nonchargeabl e expenditures

were audited is insufficient for the purposes of the initial

agency_fee notice.® The requirenent that a union's expenditures

be verified by an independent auditor, in ny view, refers only to
the fact that the expenditures nust be subjected to the review of
an auditor; that requirenment does not prescribe any specific
attestation that nust be included in the notice. (.&hi cago

Teachers Union v. Hudson (1986) 475 U.S. 292, 307, fn. 18 [106

S. . 1066] (Hudson).)
It is inportant to renenber that the purpose of the

arbitration hearing (as well as subsequent unfair practice or

°I'n neither of the cases cited by the majority did the court
make a statenment that can be construed to require that a
statenment signed by the auditor be included in the initial agency
fee notice. In Andrews v.. i socjatjon of Cheshire.
Supra. 829 F.2d 335, the court, in recounting the underlying
facts of the case, noted that the notice included financia
reports of the exclusive representative and its affiliates,
:"together wiwth statenents for [sic] an independent auditor or
aut hori zed associ ation representative verifying those reports.”
(Andrews, supra, at p. 338.) There is no further nmention of the
auditor's statenent.

Simlarly, in Hudson v. Chicago Teachers Union (ND. 111.
1988) No. 83C2619 [130 LRRM 2112], the court discussed the proper
role of -the auditor in verifying the union's expenditures, but
made no comrent on the necessity of including a signed statenent
fromthe auditor in the initial notice. Mre pertinent is the
court's rejection of the plaintiffs' ~argunent that the notice -
cannot survive constitutional scrutiny unless it incorporates
legally correct definitions of chargeabl e expenditures, and
unl ess the calculations are based on sound net hodol ogy. As the
court stated, this argunent m stakenly equates the adequacy of
the notice with the accuracy of -the fee cal cul ati ons, and woul d
effectively elimnate the need for the inpartial decision maker.
(Hudson, supra, 130 LRRM at 2115.)
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court hearings) is to prove or disprove the representations in
the agency fee notice. The agency fee notice itself need not
‘contai n such proof. It need only contain information sufficient
to allow an informed choice as to whether to chall enge or accept

t he union's cal cul ati ons. (Hudson, supra. 475 U.S. at 306 [106

S.C, at 1076].) |If agency fee payers find reason to question
t he nmet hodol ogy used in verifying expenditures, they may have
that issue adjudicated by filing a tinely objection.

Wil e there was extensive evidence in the unfair practice
hearing concerning the nethodol ogy of the review of CTA
expendi tures, there was very little inquiry into the audit of
NEA' s expenditures. The charging parties repeatedly claimthat
there was no audit at all, nor even a "CTA-style review"
‘However, the only testinony on the subject reveal ed that, though
“the underlying financial information was audited, the accounting

firmretained by NEA did not attenpt to audit the allocation of

expenditures -into chargeabl e and nonchargeabl e categories. This
reflects no deficiency, for such a task, as the majority points
out, is not properly within the purview of the auditor.

In sum the information provided by NEA did indicate that it
was audited, and the evidence introduced at the hearing gives no
indication that this representation was fal se. | believe this
~-satisfied the requirenent of Hudson that the financia

information be verified by an independent auditor.
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CO 304,
SF-CO- 309, Barbara C. Abbot. et al. v. _San Ranon Vall ey_Education
Association. CTA/NEA, in which all parties had the right to
participate, it has been found that the San Ranon Vall ey
Educati on Associ ation, CTA/NEA (SRVEA) violated section 3543.6(b)
of the Educational Enploynent Relations Act.

As a result of this conduct, SRVEA and its representatives
have been ordered to post this notice, and they will:

A CEASE AND DESI ST FROM

1. Failing to provide financial information concerning
San Ranon Val | ey Education Association, CTA/NEA (SRVEA) to
support use of a local presunption incorporating the California
Teachers Association's (CTA) cal cul ated percentage of chargeable
and nonchargeabl e expenditures in its notice to nonnenber agency
fee payers.

g 2. Failing to provide nonnmenber agency fee payers with
~a copy of CTA's audited verification in the initial notice.

3. Failing to provide information supporting CTA's
cal cul ation, which describes both the chargeabl e and
nonchar geabl e expenditures by major category w thin each
department listed in its initial annual notice.

4. Failing to provide a statenent by an independent
auditor for the National Education Association's supporting
docunentation as to its chargeabl e and nonchargeabl e
expendi t ures.

5. Failing to provide an imediate return and future
advanced reduction to challenging agency fee payers upon receipt
of objection.

6. Depositing agency fee funds into-either . its own or.
its affiliates' escrow accounts where those accounts do not
provi de for independent managenent and prevent the rel ease of
contested funds until the conpletion of the objection process.

7. Collecting agency fees from nonnmenbers until such
““time as the deficiencies outlined in subparagraphs 1 through 6
-above are corrected.



B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI G ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. Return to Barbara C. Abbot (Abbot) and Yvonne M
Caneron (Caneron) the fee anbunts admttedly nonchargeable, wth
interest, that would have been due as a result of their initial
notice of objection to SRVEA |less those anobunts actually
received after the arbitration as a result of the arbitrator's
finding. The anount of interest due to Abbot and Caneron shall
be at the rate of ten (10) percent per annum

Dat ed: SAN RAMON VALLEY EDUCATI ON
ASSOCI ATI ON, CTA/ NEA

Aut hori zed Agent

TH'S 1'S AN OFFI CI AL NOTI CE. | T MUST REMAIN POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
*MJST NOT BE REDUCED. I N SI ZE, - DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



